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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Avista Technologies, Ing.
Opposer, Opposition N0.:91201226
V. Serial N0.77/531,903

bioMérieux, Inc,

N N N N N N N N N

Applicant.

ANSWER TO NOTICE OF OPPOSITION

Applicant,bioMérieux, Inc. (“Applicant”), by and through its attorneys, answers
OpposerAvista Technolgies, Inc.’s (“OpposerNotice of Opposition as follows:

1. Applicant is without knowledge or information sufficient to form a belief
as to the trth of the allegations of Paragraflof Opposer’sNotice of Opposition and

therefore, denies those allegations.

2. Applicant admits the allegations of Paragraph 2 of Opposer’s Notice of
Opposition.
3. Applicant is without knowledge or information sufficient torim a belief

as to the truth of the allegations of Paragr8pf Opposer’sNotice of Opposition and
therefore, denies those allegations
4. Applicant admits the allegations of Paragraph 4 of Opposer’s Notice of

Opposition.



5. Applicant is without knowledge or information sufficient to form a belief
as to the truth of the allegations of Paragr&pif Opposer’sNotice of Opposition and

therefore, denies those allegations

6. Applicant denies the allegations of Paragraph 6 of Opposer’s Notice of
Opposition

7. Applicant denies the allegations of Paragraph 7 of Opposer’s Notice of
Opposition

8. Applicant denies the allegations of Paragraph 8 of Opposer’s Notice of
Opposition

9. Applicant is without knowledge or information sufficient to form a belief

as to the truth of th allegations of Paragrapghof Opposer’sNotice of Opposition and
therefore, denies those allegations.

10. Applicant is without knowledge or information sufficient to form a belief
as to the truth of the allegations of Paragraplof Opposer’sNotice of Opposition and
therefore, denies those allegations.

11. Applicant denies the allegations of Paragraph 11 of Opposer’s Notice of
Opposition.

12. Applicantis without knowledge or information sufficient to form a belief
as to the truth ofhe allegations oParagraph 12 of Opposer’s Notice of Oppositar

therefore denies those allegations



13. Applicant is without knowledge or information sufficient to form a belief
as to the truth of the allegations of Paragralof Opposer’sNotice of Opposition and
therefore, denies those allegations.

14. Applicant denies the allegations of Paragraph 14 of Opposer’s Notice of
Opposition.

15. Applicant denies the allegations of Paragraph 15 of Opposer’s Notice of
Opposition.

16. Applicant denies the allegations of Paragh 16 of Opposer’s Notice of
Opposition.

17. Applicant admits that Applicant’s use of Applicant’s Mark is without
Opposer’s license, permission or consent.

18. Applicantadmitsthat registration of Applicant’s Mark would provide
Applicant with prima faa exclusive rights thereinApplicant denies the remaining
allegations in Paragraph 18 of Opposer’s Notice of Opposition.

19. Applicant denies that Applicant interferes with Opposer’s right to
continue using Opposer’s VITEC Mark connection with Opposer’'s Goods that
there is a likelihood of confusion, mistgka deception.

All allegations in Opposer’s Opposition that are not explicitly admitted herein
are denied.

AFFIRMATIVE DEFENSES

Applicant asserts the following affirmative defenses and resdheeright to

modify and expand these defenses as discovery proceeds:



First Affirmative Defense: Priority

Applicant has priority of use of the VITEK trademark through its prior arse
registration as evidenced by U.S. Reg. No. 1,674,038.

SecondAffirmat ive Defense:Acquiescence, Waiver, Laches and/or Estoppel

Opposer is barred from challenging ApplicanMsrk by the doctrines of
acquiescence, waiver, laches and/or estoppel.
WHEREFORE, Applicant prays that this Opposition be dismissed with prejudice
andthat ApplicationSerial No. 77/531,90Be allowed to issue to registration.
Dated thisl4thday ofMay, 2012
Respectfully submitted

/s/Andrea Anderson
Andrea Anderson

Janet Shih Hajek
HOLLAND & HART LLP
One Boulder Plaza

1800 Broaway, Suite 300
Boulder, CO 80302
(303) 4732861 (phone)
(303) 4732720 (fax)

Attorneys for Applicant
bioMérieux, Inc.



CERTIFICATE OF SERVICE

| certify that onMay 14, 2012, | served a copy of the foregoilgNSWER TO

NOTICE OF OPPOSITION to the following by:

X U.S. Mail, postage prepaid
[] Hand Delivery
[] Fax

Katherine M. Hoffman

Luce, Forward, Hamilton & Scripps, LLP
600 West Broadway, Suite 2600

San Diego, CA 92101

/s/Janet ShilHajek
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